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GAIL E. H. EVANS*

Storm Over Niagara: A Catalyst
in Reshaping Government in
the United States and Canada
During the Progressive Era
ABSTRACT
At the opening of the twentieth century, NiagaraFallsserved
as a grand amphitheater where dynamic cultural, economic, and
politicalforces all converged. For generationsa cultural icon and
source of spiritual inspiration,Niagarabecame the stage settingfor
one of North America's earliestand most intense battles over the use
and preservationof Niagara'sresourcesof power. On both sides of the
United States-Canadianborder,corporateentrepreneurs, public officials, and concerned citizens debated who should control and benefit
from the Falls' aesthetic and utilitarianmeanings of power. In
response to separatebut equally vigorous public crusades in the
United States and in Ontario,government came to exertfar greater
control than ever before over the Niagaralandscape.Passageof America's Burton Act and Ontariolegislation creatingthe Hydro-Electric
Power Commission, both in 1906, exemplify the new involvement of
government in formulating naturalresourcepolicies to regulate the
flow of water cascadingover the Falls. The decade before World War I
proved to be a great watershed in the environmental history of Niagara Falls.
At the opening of the twentieth century, the development of
hydropower at Niagara Falls became the focus of a heated debate in both
the Province of Ontario and New York State. In Ontario, small businessmen and local politicians, supported by the Ontario public, battled with
corporate financiers over the right to develop the power potential of the
Falls. Across the border, a vocal segment of the American public strongly
criticized power development at Niagara, being undertaken by large private corporations which had acquired development rights on both the
United States and Canadian sides of the Falls.
Already aroused by muckraking images of evil corporate behemoths, an organized group of angry American citizens vehemently
* Gail Evans received her Ph.D. in history from the University of California at Santa Barbara where she pursued the history of public policy. Evans teaches United States history and
environmental history at Iowa State University and continues her research on United StatesCanadian water policy issues.
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accused big business and corporate financiers of destroying one of the
continent's most widely revered scenic spectacles.
Both the Canadian and American debates over Niagara's use
raised questions about the Falls' great value as a natural resource and
challenged government to consider a new balance between claimed private rights and demands for public good.
This article examines the various interests and contested rights of
participants in the Niagara Falls debate. The article suggests how economic, technological, political, and cultural developments in the nineteenth century contributed to conflict and influenced natural resource
public policymaking in the early twentieth century's so-called Progressive
Era. It further argues that the outcome of early twentieth century vituperative discussions over the future of Niagara Falls reflected a fundamental
governmental shift toward more active participation in environmental
and economic planning and management. In the United States this shift
was on the national level, while in Canada it occurred at the Ontario provincial tier.
Canadian and American writers have drawn our attention to the
differing ways in which our two federal systems have evolved. In the
United States, the bicentennial of the Constitution, President Ronald
Reagan's emphasis on decentralization and private initiative, and a plethora of troubling economic and environmental conditions of national and
even global proportions have caused many policymakers and scholars to
reflect on the origins of the federal system of government and its present
ability to solve contemporary problems. Many students of American government have observed a gradual shift in decisionmaking authority from1
state governments to the national government in the twentieth century.
Often, the term "Leviathan" has been used to characterize the federal government's increased involvement in regulating the free-market system
and natural resources use.2 Especially in the United States,3scholars have
recently been reevaluating this growth of federal authority.
1. Only in very recent years has this trend been countered by the federal government's
increased delegation of policymaking powers to state and local governments, yielding more
government in smaller pieces. T. Anton, American Federalism and Public Policy: How the
System Works 7-8 (1989).
2. Anton, supra note 1,at 3-5; D. Elazar, Federalism and Political Integration 2-3 (1979); D.
Elazar, American Federalism: A View from the States (1984); Scheiber, Federalismand Legal
Process:Historicaland ContemporaryAnalysis of the American System, 14 Law & Soc'y Rev. 663722 (1980); Hawkins, American Federalism: A New Partnership for the Republic (1982)
(speech given at a 1981 conference held in Washington, D.C.); Howard, Federalism at the
Bicentennial, in Federalism: Studies in History, Law, and Policy: Papers from the Second Berkeley Seminar on Federalism (H. Scheiber ed. 1988); Shannon, Fend-for-Yourself,in Perspectives on Federalism: Papers from the First Berkeley Seminar on Federalism (H. Scheiber ed.
1987); Beer, Federalism, Nationalism, and Democracy in America, 72 Am. Pol. Sci. Rev. 9-21
(1978).
3. Stephen Skowronek, for example, identifies the progressive period as pivotal in the
state-building process. The two decades after 1900 witnessed a great transition from state
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Recent events in Canada likewise have stirred widespread public
questioning and scholarly scrutiny of the origins and evolution of that
country's federal system. While centralized government grew in the
United States in the early part of this century, power shifted away from
Canada's national government.
Province-building has rivaled state-building at the federal level 4
Examples of decentralizing forces in Canada include the rise of the separatist Parti Quebecois and the subsequent movement for an independent
Quebec province in the 1950s-1970s, the rising strident regionalism in the
western provinces since the 1970s, the movement for constitutional revisions in 1982, 5 and the failure in mid-1990 of the Meech Lake constitutional accord (which would have given the federal government greater
authority than it has presently). 6 Such events underscore the potency of
decentralizing forces in the Canadian federal system.
The allocation of natural resources by government has played an
important role in centralizing tendencies in the United States. In the early
years of the confederation, the distribution of resources by the federal
government organization to the sighificantl reconstituted moddm stite "organized around
national administrative capacities." S. Skowronek, Building a New American State: The Expansion of National Administrative Capacities, 1877-1920 at 4 (1982). Robert Higgs also locates
the roots of change in the Progressive Era but attributes government growth, not to alterations in organizational structure, but to an ideological shift from limited government to
"Big" government and one of coercive intervention. Higgs claims that government officials
used such national crises as World War I and the Great Depression to advance federal power.
R. Higgs, Crisis and Leviathan: Critical Episodes in the Growth of American Government
(1987). Finally, Theda Skocpol argues that recent studies generally depict states as powerful
independent actors which affect political and social processes. P. Evans, D. Reuschemeyer, &
T. Skocpol, Bringing the State Back In (1985).
4. See Watts, Divergence and Convergence: Canadian and U.S. Federalism, in Perspectives on
Federalism: Papers from the First Berkeley Seminar on Federalism 179-218 (H. Scheiber ed.
1987); Watts, The American Constitutionin Comparative Perspective:A Comparison of Federalism
in the United States and Canada, 74 J. Am. Hist. 769-91 (1987); Watts, The HistoricalDevelopment
of CanadianFederalism,in Public Policies in Two Federal Countries: Canada and Australia 1326 (R. Mathews ed. 1982). See also S.M. Lipset, Canada and the United States, in Canada and
the United States: Enduring Friendship, Persistent Stress 156-60 (1985); E. Feldman & N.
Nevitte, The Future of North America: Canada, the United States, and Quebec Nationalism
(1979); Esman, Federalismand Modernization: Canada and the United States, 14 Publish 21-59
(1984); D. Smiley, Canada in Question: Federalism in the Seventies (2d ed. 1976); D. Smiley,
Canada in Question: Federalism in the Eighties (1980); E. Black, Divided Localities: Canadian
Concepts of Federalism (1975) (both Esman and Smiley argue that diverging tendencies in
Canada have occurred since World War I.).
5. Watts, The American Constitutionin ComparativePerspective,supranote 4, at 775-86.
6. Discussions of the meaning and prospects of the Meech Lake Accord pervaded the popular press in Canada before and after the deadline for ratification on June 23, 1990. See, e.g.
Meech Rejection Called Provocation,Toronto Globe & Mail, Apr. 7,1990 at Al, col. 4; Reviewing
Meech Lake, Toronto Globe & Mail, Apr. 10, 11,12, and 13,1990 at A6,col. I;Competing Views,
Toronto Globe & Mail, Apr. 14,1990 at Dl, col. 1.The Meech Lake story was also featured in
Canada's weekly news magazine, Maclean's, and in Canadian Speeches/Issues in the spring
of 1990. See Canada in Crisisand Two Visions of Canada: The Meech Lake Discord, Maclean's 1819 (Mar. 12,1990), 16-19 (Apr. 2,1990); Breakingthe Meech Lake Log Jam 4 Canadian Speeches/
Issues (Apr. 1990).
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government was quite narrowly defined and primarily limited to transferring sections of public land into private hands.7 Throughout the nineteenth century, the states more actively distributed land and other natural
resources to favored individuals and groups than did the national government. State governments granted charters and other legal privileges to
private businesses. They exercised legal devices such as the power of eminent domain to involve private enterprise in constructing roads, canals,
and millrace dams in the East and mining in the West. 8 Only since the
Civil War did national legislation such as the 1877 Desert Land Act, the
1878 Timber and Stone Act, the 1894 Carey Act, and the 1902 Newlands
Reclamation Act give the federal
government more responsibility for nat9
ural resources management.
In the early twentieth century, President Theodore Roosevelt
championed new technologies and principles of scientific efficiency by
initiating environmental programs and encouraging legislative conservation policies. At the same time, he sought to curb the immense power of
giant corporations that depended on natural resources for their growth.
Both objectives accelerated the centralization of resource regulation and
10
policymaking.
In contrast, Canadian decisionmaking authority relating to natural resources became increasingly decentralized. Unlike the American
Constitution, the 1867 British North America (BNA) Act gave provincial
governments, not the national government, exclusive constitutional
authority over what were then considered minor local matters.1 These
7. J. Opie, The Law of the Land: Two Hundred Years of American Farmland Policy (1987).
This author argues that early United States government landlaws and farm policies were
guided by the principle of unrestricted ownership of private property for personal profit.
8. Scheiber, Property Law, Expropriation,and Resource Allocation by Government: the United
States, 1789-1910, 23 J. Econ. Hist. 232-51 (1973); Scheiber, Government and the Economy: Studies of the "Commonwealth," Policy in Nineteenth-Century America, 3 J. Interdisciplinary Hist.
135-51 (1972).
9. See Scheiber, Property Law, Expropriation,and Resource Allocation, supra note 8. See also
H. Scheiber, PropertyRights and PublicPurposein American PropertyLaw, 1789-1950,7thCong.,
Int'l Econ. Hist. A. 233-40 (1978) (published proceedings of a conference); Scheiber, Regulation, PropertyRights, and Definition of the "The Market": Law and the American Economy, 41 J.
Econ. Hist. 103-11 (1981); Pisani, Promotionand Regulation:Constitutionalismand the American
Economy, 74 J. Am. Hist. 740-68 (1987). Pisani, Federalism, Water Law, and the American West,
1886-1928, in Perspectives on Federalism: Papers from the First Berkeley Seminar on Federalism (1987) (looking specifically at the expanding control of the federal government between
1886 and 1928 over water law in the West).
10. S. Hays, Conservation and the Gospel of Efficiency: The Progressive Conservation
Movement, 1890-1920 (1959).
11. Political scientist Seymour Martin Lipset has written extensively on the subject of the
distinctly unique philosophical values, cultures, economies, and political experiences that
have given rise to differences between the Canadian and American systems of government.
See Lipset, Canada and the United States; Historical Traditions and National Characteristics:A
Comparative Analysis of Canada and the United States, 11 Canadian J. Soc. 113-55 (1986); S.
Lipset, North American Cultures: Values and Institutions in Canada and the United States, 3
Borderlands Monograph Series (1990); S.Lipset, Continental Divide: The Values and Institutions of the United States and Canada (1990). See also D. Verney, Three Civilizations, Two
Cultures, One State: Canada's Political Traditions (1986).
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included control over lands and natural resources. During the next 25
a series of legislative cases confirmed the extent
years after Confederation,
12
of provincial authority.
Despite the massive nation-building projects undertaken by the
federal government in the 1880s and 1890s such as the transcontinental
railway and settlement of the West, provincial power proved enormously
important to building both regional economic autonomy and political tensions. As the industrialization of North America increased demands for
natural resources in the late 1800s, divergent regional economic interests
linked themselves to resource commodities for export (lumber and fish in
British Columbia, Nova Scotia, and Newfoundland; wheat in the prairie
provinces; oil and gas in Alberta; nickel in Ontario; and waterpower for
industry in Ontario and Quebec). All of this contributed to competing
province-building impulses.13At the same time, disunity between provincial governments and the national government intensified as competition
grew between an emerging Canadian financial aristocracy with political
ties to the national government and local businessmen and small manufacturers. In an effort to resist the monopolization of vital resources by
Canada's elite would-be natural resource exploiters, small businessmen
and manufacturers increasingly looked to14the provincial governments to
support their own desire to use resources.
The storm over Niagara, arising from questions of public versus
private use of a coveted natural resource and scenic wonder, challenged
governments on both sides of the border. In response to popular public
appeals for more government involvement in mediating conflict between
popular and private interests, the United States federal and the Ontario
provincial governments exercised far greater authority than they had in
the nineteenth century in natural resource policymaking at the Falls. Further, governments' increased activity at Niagara during the Progressive
Era set a precedent for future government leadership in the preservation
and public power movements in the United States and Canada.

12. Watts, The American Constitution in Comparative Perspective,supra note 4, at 769-75; C.
Armstrong & H. Nelles, PrivateProperty in Peril: Ontario Businessmen and the FederalSystem,
1898-1911, in Enterprise and National Development: Essays in Canadian Business and Economic History 20-38 (G. Porter & R. Cuff eds. 1973); J. Nelles, The Politics of Development:
Forests, Mines & Hydro-Electric Power in Ontario, 1849-1941 at 36-38 (1974); L. Denis & A.
White, Water-Powers of Canada 23-34 (1911).
13. Watts, The American Constitution in Comparative Perspective,supra note 4, at 774-75;
Watts, Divergenceand Convergence,supranote 4, at 183-85.
14. Armstrong & Nelles, supra note 12, at 20-38; Nelles, Public Ownership of Electrical Utilities in Manitoba and Ontario, 1906-30, 57 Canadian Hist. Rev. 461-84 (1976); Nelles, The Politics of Development, supra note 12, at 215-306; C. Armstrong, The Politics of Federalism;
Ontario's Relations with the Federal Government, 1867-1942 at 33-84 (1981); I. McDougall,
Energy, Natural Resources, and the Economics of Federalism:NationalHarmony or Continental Hegemony?, in The Future of North America: Canada, the United States, and Quebec Nationalism 169-96 (E.J. Feldman & N. Nevitte eds. 1979).
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Figure 1: Tourist buildings line the gorge along "The Front" in the mid-1860s,
just below Canada's Horseshoe Falls. Photo by Notman. National Archives of
Canada, Documentary Art and Photography Division, Negative No. PA 62168.

Eighty Years of Private Ownership
Laissez-faire ideology dominated development of the American
side of Niagara Falls throughout the early nineteenth century. Private
ownership and development of land encouraged economic opportunism
at the Falls. In 1805 the state of New York auctioned off a one-mile strip of
land bordering the Niagara River, along with the adjoining river bed and
riparian rights to the water.15 Over the next five years, the owners of this
16
property built a saw mill, a grist mill, a blacksmith's shop, and a tannery.
In 1814 they secured official patents from the New York State land office
for their land, totaling nearly 120 acres. Six years later, the owners constructed a millrace to divert water from the Niagara River to their waterwheels. 17 By the mid-1820s, clustered between the rapids above the Falls
and the millrace stood grist, saw, and paper mills, two woolen cloth factories and clothier's shops, several carding and spinning machines, and a
15. E. Adams, 1 Niagara Power: History of the Niagara Falls Power Company, 1886-1918
at 41-46,57-63 (1927).
16. E. McKinsey, Niagara Falls: Icon of the American Sublime 128 (1985)
17. Kepner, Niagara'sWater Power: The Pioneers, Part 1,15 Niagara Frontier 103 (1968).
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forge-all to serve the needs of local farmers and businessmen. 18 Closer to
the Falls was a single hotel for the traveling public. Nearby a wooden

stairway, built with private capital, descended the face of the cliff beside
the American Falls.
On the Canadian side, the colonial government set aside a 66-foot
wide strip of land above the Falls as a military reserve. This exercise of
government authority briefly prevented private ownership of prime
riparian property. Yet just behind this Chain Reserve, enterprising land-

owners built commercial structures. In 1823, two hotels stood on Canadian soil overlooking the cataract. 19 Five years later, two politically

influential merchants and mill owners secured a government lease to erect
buildings on the military reservation. In the late 1820s, they won lawsuits
against the Crown government to own the land on which their several
small tourist buildings stood. 20
Niagara's isolation from population centers began to change in
the 1820s. In 1825, the New York State government completed the Erie

Canal, stretching across the entire midsection of the state from Buffalo to
the Hudson River. Four years later, a privately owned company opened
Ontario's Welland Canal which, circling around the Falls, connected the
upper and lower Niagara River. Together, the Erie and Welland canals
21

changed conditions at Niagara by encouraging trade and tourism.
According to a local Canadian newspaper editorial written in 1833, "there
are few places in America where there is so much travel," with six steamers running weekly up the Niagara River from Lake Ontario. 22 On both
18. The Porter's grist mill was built on the site of a saw mill erected originally by a French-

man, Chabert Joncaire, Jr., in the late 1750s. See W. Holt, Niagara - River of Fame 361 (1968);

W. Howells, M. Twain & N. Shaler, The Niagara Book: A Complete Souvenir of Niagara
Falls, Containing Sketches, Stories and Essays 160 (1893).
19. R. Way, Ontario's Niagara Parks -A History 4-5 (1960); E. McKinsey, Niagara Falls
129 (1960).

20. Crown land in Ontario was managed under the direction of the Colonial Office by two
provincial government officials. Until 1826, a free land grant policy was in effect which
aimed to establish a social hierarchy patterned after the one existing in the mother country;
larger grants went to United Empire Loyalists, militia men, officials, and gentlemen, and limited grants went to common settlers. This early policy failed since a large number of Loyalists
arriving in the province from America between 1784 and 1791 brought with them the Jeffersonian belief that private land ownership was a prerequisite for personal liberty. In 1826, the
government no longer gave grants of free land, but instead sold it to prospective settlers at
public auctions. While at first Crown land was intended to provide a source of revenue independent of legislative action, gradually land came to be regarded as public domain subject to
policies set by the provincial legislature. See L. Gates, Land Policies of Upper Canada 303-07
(1968); G. Seibel, Ontario's Niagara Parks, 100 Years: A History 6-9 (1985).
21. The Ontario provincial legislature authorized the formation of the privately owned
Welland Canal Company in 1823. Nearly half of the subscription shares for construction of
the canal were sold in New York State (1,125 shares, compared to a total of 1,521 sold in major
cities in Quebec and Ontario provinces). Eight years after completion of the canal in 1829,
negotiations began for Ontario provincial government purchase of the canal. In 1842, the
canal came under government control. A. Coombs, History of the Niagara Peninsula and the
New Welland Canal 148-50 (1930).
22. Way, supranote 19, at 6-7.
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sides of the Falls, hotels grew in number, size, and amenities, competing
with one another for vantage points to view what was promoted as North
America's greatest natural spectacle, rivaling the great European cathedrals and castles. Terrapin Tower, a wooden lighthouse structure located
in 1833 on private land at the very edge of Horseshoe Falls, served
as a
23
tangible expression of private enterprising energies at Niagara.
While travelers from around the world came in increasing numbers to face the cataract, at their backs private land owners were devising
new schemes to use Niagara's great volume of water for commerce and
industry On the Canadian side, hilly terrain combined with technological
limitations precluded industrial development along the river's shore.
Older mills that had been built on tributaries of the Niagara River moved
to the Welland, while manufacturers built new flour, wood, and woolen
mills along the canal. Here mill owners could make use of the
maximum
24
head of water that existing technology could accommodate.
In New York, the Erie Canal likewise drew manufacturing and
trade away from the Falls to the line of the Erie, fifteen miles away. However, river-front property owners hoped that the canal's access to markets
across New York, including New York City, would stimulate industrial
development at the Falls. In 1825, the owners of the land embracing the
millrace and the rapids issued an "invitation to eastern capitalists and
manufacturers" to purchase part or all of their waterfront property and
the rights to its use. The promotional circular claimed that along the millrace, "a thousand mills might be erected... each supplied with a neverfailing waterpower. The extent to which waterpower may be here applied
is without limit."25 That same year, the village of Niagara Falls, New York,
changed its name to Manchester, reflecting its promotional spirit and signalling its hopes of becoming the New World rival of England's industrial
26
city of Manchester.
Without the necessary financial resources and technology to harness Niagara's power, local boosterism failed to achieve aspirations. The
1830s and 1840s witnessed only moderate industrial growth in the American Manchester. Undeterred, an early shore front property owner in the
American Manchester took a heavy risk. In the late 1840s, he purchased a
3/4-mile long, 100-foot wide right-of-way in order to construct a 4,400foot long hydraulic canal connecting the upper rapids to the gorge just
below the Falls. In the 1850s, subsequent property owners designed the
canal to carry water to an estimated sixty factory millstones. Local entrepreneurs began excavating the canal in 1853; eight years later, they completed the canal. Now the vision of a large industrial metropolis seemed
23. McKinsey, supra note 16, at 127; A. Runte, National Parks: The American Experience
11-32 (1979).
24. J. Jackson & C. White, The Industrial Structure of the Niagara Peninsula 41-44 (1971).
25. Adams, supra note 15, at 375.
26. Id. at 47-48,375-77; McKinsey, supranote 16, at 127; Coombs, supranote 21, at 148-50.
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possible. Unfortunately, the outbreak of the Civil War delayed factory construction along the canal for fifteen years. By the mid-1870s, this bold
effort had failed to yield more than27one additional mill. The hydraulic
canal company fell into bankruptcy.
Yet Niagara Falls itself had a continuing and growing impact on
the entire nation. Private efforts to promote other meanings of Niagara's
power-the infinite power of a divine creator, the power of the Falls to stir
patriotic nationalism, and the power of science and human engineering to
control nature-met with increasing success. In the mid-1830s, after the
completion of railroads from Buffalo and Lockport, 28 12,000-15,000 tourists visited the Falls annually. By mid-century, the number had increased
to 30 thousand. 29 The completion in 1855 of then the longest railway suspension bridge in the world, advertised as "the greatest artificial
curiosity
30
in America," added to the tourist attractions at Niagara.
Visitors pilgrimaged from cities across the United States (far
fewer came from Canada) to both the Canadian and American sides of the
Falls, often as part of the American Grand Tour, the counterpart of the
European Grand Tour.3 1 Throughout the 1840s, 1850s, and 1860s, novelists
and poets eulogized Niagara, composers memorialized it in musical
scores, and artists romanticized its fury and sublimity on canvas. In 1857,
Frederic Edwin Church, American Romantic landscape painter, captured
the unfathomable power of Canada's Horseshoe Falls in his compelling,
expansive 42-by-90-foot painting, NiagaraFalls,exhibited in solitary splendor in public halls in New York City and distant London.3 2 Niagara Falls
became a landscape central to the American cultural movement that
romanticized nature and gave birth to the country's first scenic parks in
the West.33 In widely circulated engravings and prints, Niagara Falls often
served as a pictorial backdrop for the bald eagle, the American flag,
Columbia, and memorials commemorating George Washington. Thus it
27. Adams, supranote 15, at 377; Kenyon, Rise of NiagaraPower, 46 Electrical World & Engineer 654-66 (1905); Dreisziger, Campaign to Save NiagaraFalls the Settlement of United StatesCanadianDifferences, 1906-1911, 60 N.Y. Hist. 447 (1974).
28. Way, supranote 19, at 7.
29. R. Greenhill & T. Mahoney, Niagara 58-64, 153-54 (1969).
30. Id. at 64; D. McCullough, The Great Bridge 70-82 (1972).
31. McKinsey, supra note 16, at 129; J. Sears, Doing Niagara Falls in the Nineteenth Century,
in Niagara: Two Centuries of Changing Attitudes, 1697-1901 at 103 (J.Adamson ed. 1985); J.
Sears, American Tourist Attractions in the Nineteenth Century 3-30 (1989); McGreevy, Niagara as Jerusalem, 28 Landscape 27-32 (1985); J. Fifer, American Progress: The Growth of the
Transport, Tourist and Information Industries in the Nineteenth-Century West 44-49 (1988);
Norris, Reaching the Sublime: Niagara Falls Visitor Origins, 1831-1854, 9 J. Am. Culture 53-59
(1986).
32. McKinsey, supranote 16, at 243-47; F. Kelly, Frederic Edwin Church 50-52, 90 (1989);
D. Huntington, Church and Luminism: Light for America's Elect, in American Light: The Luminist Movement, 1850-1875 at 155-90 (. Wilmerding ed. 1980).
33. A. Runte, The Role ofNiagaraFalls in America's Scenic Preservation,in Niagara: Two Centuries of Changing Attitudes, 1697-1901 (J. Adamson ed. 1985); Sax, America's National Parks:
Their Principles,Purposesand Prospects,Nat. Hist. 59-87 (1876); P. Schmitt, Back to Nature: The
Arcadian Myth in Urban America (2d ed. 1990).

NATURAL RESOURCES JOURNAL

[Vol. 32

represented the unity, strength, and inexhaustible resources of the nation's
frontier.34 Even those who never visited the Falls knew of its majesty and
its myths. By the 1870s, Niagara Falls had come to symbolize America's
collective culture and ideals.
As yet, state and provincial government promotion of private economic activity was still the dominant policy at Niagara. Owners of the
land near the Falls erected more hotels and viewing towers, built wooden
walkways at the brink and base of the Falls, and permitted commercial
vendors to sell their services and wares on their property. In 1877, what
was then claimed to be the largest, most modem flouring mill in the world
(with 100 horsepower turbines and a daily capacity of a thousand barrels
of flour) was constructed at the end of the hydraulic canal on the edge of
the gorge just below the Falls. Two years later, the Niagara River Hydraulic Company began building a 600-foot flume above Canada's Horseshoe
Falls to generate horsepower for a planned grist mill. 3
Thus, by the late 1870s, the scene around Niagara Falls was in an
advanced stage of visual blight. A jumble of vendors' carts, hotels, commercial buildings, warehouses, and mill buildings crowded around the
American Falls on the New York shore. On the Canadian side, a toll road
running along the cliff fronting the Falls was lined with inns, a museum, a
pagoda, a latticework tower enclosing a stairway, a livery stable, and an
assortment of outbuildings. 36 (See Figure 1 of Canadian Front.) Disturbed
by the scene of unrestrained commercialism at mid-century, one visitor
wrote: "Now the neighborhood of the great wonder is overrun with every
species of abominable fungus-the growth of rank bad taste, with equal
luxuriance on the English and the American sides." 37 "It must be confessed," wrote another viewer 25 years later, "Niagara ... resembles a
superb diamond set in lead." 38
Regional Governments Intervene
In the decade following the American Civil War and the establishment of Canadian Confederation, the dichotomy between two different
meanings of Niagara's power--divine and nationalist power (for Americans) on the one hand and economic power on the other--grew ever more
marked. Tourist and industrial development had, in fact, so ravaged the
landscape that a revolutionary change occurred at Niagara Falls. Outside
actors, men such as Frederic Church, renowned landscape designer Frederick Law Olmsted, Buffalo businessman and northern New York district
attorney William Dorsheimer, and New York City architect Henry Hobson
34. A. Runte, supra note 23, at 1-5.
35. Kenyon, supra note 27, at 654-56; Our Water Power, An Interview with Arthur Schoelkopf
in Reference to What is Being Done, Niagara Falls Gazette, June 1, 1881 at 3, col. 6-7; Manufacturing Interests at Clifton, Niagara Falls Gazette, Apr. 9, 1879 at 3, col. 4-5.
36. Seibel, supra note 20, at 12.
37. McKinsey, supra note 16, at 154.
38. H. Huth, Nature and the American: Three Centuries of Changing Attitudes 172 (1990).
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Richardson, became champions of a different perspective, one representing both national and international cultural values associated with art and
39
scenery.
Leaders of the New York State and Dominion governments in
Albany and Ottawa grew receptive to the idea of taking Niagara Falls out
ofprivate hands and setting it aside for the public. In the late 1870s, the
Canadian governor general and the governor of New York State proposed
the creation of an international park at the Falls. "Niagara is not simply
the crowning glory of the great resources of the State," asserted a survey
report submitted to the New York Legislature in 1880, "but the highest distinction of the Nation, and the continent of America." 40 Over 600 prominent British, Canadian, and American citizens signed a petition calling for
an international park at Niagara Falls. They testified to the broad international sentiment for preserving the wonder of Niagara. Government
remained unmoved, but this new constituency of preservationists stayed
41
alive.
Affairs at Niagara Falls never again would be the same. In the
early 1880s, a group of 300 highly respected American citizens, mostly artists, authors, scholars, and wealthy businessmen from New York and Boston, formed the Niagara Falls Association, promoting the cause of a "free
Niagara." 42 The association exerted great political pressure on the state
government in Albany. Supported by a newly elected governor sympathetic to the cause, the New York Legislature established the state's first
43
public park in 1883, the New York State Reservation at Niagara Falls.
With the purchase of river-front property by the state for the reservation,
title to the adjoining land under water and rights to the water's use
became clouded. 44 Two years later, after waiting in vain for the national
government of Canada to take similar action, the Ontario provincial government legislated the creation of the Queen Victoria Niagara Falls Park.45
Over the next several years, the two park commissions bought up the private land, located within the delineated park boundaries, for public use.
Thus, while legal questions remained about the land under water, officials
39. Adams, supra note 15, at 101; F. Kowsky, In Defense of Niagara, in The Distinctive
Charms of Niagara Survey: Frederick Law Olmsted and the Niagara Reservation 6-10 (1985).
40. J.Greene, Free Niagara: Nature's Grandest Wonder 10 (1885).
41. Id. at 13.
42. Id. at title page.
43. Id. at 12-14; T. Welch, How Niagara Was Made Free: The Passageof the NiagaraReservation
Act in 1885, in 5 Publications of the Buffalo Historical Society 325-59 (F. Severence ed. 1902);
C. Dow, 2 Anthology and Bibliography of Niagara Falls 1113-29 (1921); Kowsky, supra note
39, at 9-15; Runte, Beyond the Spectacular:The NiagaraFalls PreservationCampaign,57 N.Y. Hist.
Q. 30-50 (1973).
44. Adams, supranote 15, at 57.
45. F. Miele, Senior Honours Essay in Environmental Studies and Urban and Regional
Planning, Public Preservation versus Private Development: Queen Victoria Park, Niagara
Falls, Ontario 24 (Apr. 1979) (available in University of Waterloo library, Waterloo, Ontario);
J. Wright, Urban Parks in Ontario: Part II, The Public Park Movement, 1860-1914 at 104-06
(1984); Seibel, supranote 20, at 22-32.
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reserved the land surrounding the Falls for public use.
Yet even as the two commissions gradually removed barns and
bazaars, hotels and ice houses, and factories and sheds from the land
inside the two parks, and landscape architects and engineers worked to
recreate a natural setting around the Falls, a powerful new outside group
surveyed Niagara's economic potential. For the first time, corporate magnates, based in New York City and Toronto and including some of the
wealthiest men on the continent, made plans to bring to Niagara Falls the
most advanced hydroelectric technology in the world.4 6
Beginning in 1886, the New York State government, continuing its
historic mission of promoting economic development in the state, granted
charters to seven different hydroelectric companies to divert water from
the Niagara River just outside the new public park.47 The Queen Victoria
Park Commission soon followed suit. Without sufficient funds collected
from visitor fees to acquire, improve, and maintain park land, the Queen
Victoria Park Commission sought to raise revenue by charging prospective hydroelectric companies an annual rental fee for the right to use Niagara waters flowing by park land.48 In 1889, the commission offered its
first franchise for water diversion from inside the park to a New York
City-based hydroelectric company. Three years later, the provincial legislature approved the construction of an American-financed power plant on
park land.49 Between 1889 and 1905, a total of four American-owned and
one Canadian-owned power companies secured state and provincial charters granting them the privilege to divert Niagara waters to begin developing power on both private and public land surrounding Niagara
Falls.50 (See Figure 2.)
46. Commissioners of the State Reservation at Niagara, 19th Annual Report 56-67 (1903);
Adams, supra note 15, at 233-45; E. Williams, Niagara, Queen of Wonders 77 (1916).
47. C. Dow, The State Reservation at Niagara: A History 102-106 (1914). Of the seven companies granted state charters, most intended the water for sanitary and municipal purposes.
Many companies allowed their charters to lapse without taking water from the river. By the
turn of the century, only the Niagara Falls Power Company, plus one other pioneer hydraulic
power and manufacturing company, were in operation. M. Hartt, The Passingof Niagara,Outlook 24 (May 4,1902).
48. The Queen Victoria Park Commission was empowered by the provincial government
to raise $525,000 (Can.) by issuing forty-year bonds. See Way, supranote 19, at 60; F. Nicholls,
Niagara'sPower: Past,Present,Prospective,Empire Club of Canada 145-48 (1906) (occasionally
published papers).
49. Eager to share in the monetary benefits of hydroelectric development, the provincial
government through the park commission charged each company an annual rental fee and a
graduated fee for horsepower generation. Revenue received supported park maintenance
and new acquisitions of property. The park commission required prior approval of all construction plans. The design of power house buildings was to be unobtrusive and compatible
with the scenic setting of the park and the Falls. Nelles, supra note 12, at 219-20; R. Welch,
The Early Years of the Queen Victoria Niagara Falls Park Commission: A Study of the Development of an Ontario Government Park at Niagara Falls, 1873-1893 at 150-63 (1977) (unpublished master's thesis, available at Queens University); Way, supra note 19, at 40-44; Seibel,
supra note 20, at 152-54; Miele, supra note 45, at 42-46.
50. Adams, Utilizing the Power of NiagaraRapids, The Engineering Mag. 381 (June 1905);
Adams, Power Sites About Niagara, Sci. Am. 155 (Aug. 26, 1905).
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Figure 2: Five power companies diverted water from both the American and
Canadian sides of Niagara Falls in 1905. All but the Electric Development
Company, above Horseshoe Falls, were American-owned. Illustrator
unknown. Reproduced from P. N. Nunn, The Development of the Ontario
Power Company. (1905).

NATURAL RESOURCES JOURNAL

[Vol. 32

Protests Stir
Criticism of new private development on and near public park
land fermented in New York State in the 1890s. Alarmed by the number of
charters given by the state legislature to prospective hydroelectric developers, the reservation commission urged the legislature in 1892 to reject all
bills that allowed commercial utilization of water above the Falls.
Although at first unsuccessful, in 1894, the commission convinced the
state legislature to permit no new water diversions at the Falls. That same
year, however, corporations with existing charter rights to divert water
blocked the reservation commission's attempts to push for a state constitutional amendment that would eliminate all water diversions from above
the Falls. 51 The failure of this amendment prompted the reservation commission to turn to Washington, D.C. for support.
In 1894,five the reservation commission president urged the
United States secretary of state to secure permanent international protection for the Falls. Two years later, the commission pressed the New York
State Senate to pass a resolution asking the federal government to prohibit
all schemes to divert water from the Great Lakes and the Niagara River
52
above the Falls. Both efforts to protect the scenery of the Falls failed.
Beginning around the turn of the century, hydroelectric development on the Canadian side of the Falls likewise stirred protests. Criticisms
against hydroelectric development, however, did not come from the
Queen Victoria Park Commission but were directed at it. In 1902, protesters on both sides of the border vehemently objected to private power
development on park land and accused the park commission of acts of
vandalism that ultimately would ruin the scenery of the Falls.53 Unlike
America, Canada did not attempt at this time to involve the national government in either preserving Niagara's scenery or promoting its hydropower potential.
Power companies expanded their construction activities on the
Niagara River. In 1904, five companies were blasting through Niagara
limestone to create a labyrinth of underground diversion tunnels and
deep trenches to house giant turbines. Above-ground cranes and shovels
cut into the gorge at the foot of the Falls and excavated sites along the
upper rapids above the Falls for massive powerhouse structures, designed
to stand as tributes to human engineering skill and design creativity.
Despite the New York and Ontario parks' mission to protect nature at Niagara, the land encompassing the Falls underwent a breathtaking transfor51. Dow, supranote 47, at 102-17.
52. Hartt, supranote 47, at 21-28.
53. Dow, supra note 47, at 195-96; Way, supranote 19, at 59-60.
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mation that stunned the world.54 (See Figure 3.)
For the first time, dramatic visible changes in the Niagara landscape, combined with the relentless efforts of the New York State Reserva-

tion Commission to seek preservation assistance from outside New York
State, drew the attention of national governments in both Washington,

D.C. and Ottawa. Washington lawmakers became more sensitive than the
legislators in Albany and Toronto had ever been to both the beauty of Niagara and its importance as a symbol of national pride. Early in 1900, the

Niagara reservation commission president worked with New York's
United States Senator Thomas C. Platt to introduce a resolution in the
United States Senate requesting the creation of an international commission to investigate U.S.-Canadian boundary water diversions. While this

measure failed to gain approval from the House Committee on Foreign
Relations before Congress adjourned, it was brought before Congress
again two years later.5 In 1902, Roosevelt signed the Rivers and Harbors
Act which created the International Waterways Commission.5 6
Comprised of three American and three Canadian engineers,
attorneys, and scientists, the International Waterways Commission was
charged with investigating pressing boundary waters problems shared by
the two countries.5 When the full commission met for the first time in
1905, the apportionment of water at Niagara Falls was among the issues it
discussed. At a public hearing before the Waterways Commission held in

the summer of 1905 at Niagara Falls, New York, a member of the Niagara
Falls Reservation Commission asserted that it was "not only within the
power but within the absolute duty of the United States Government" to
prevent further diversions at Niagara by federal legislation or "possibly
by a treaty with Great Britain." 58

54. Articles describing the construction activity at Niagara in the early twentieth century
abound. A sampling includes: Fawcett, The New Niagara,Am. Manufacturer717-20 (Dec. 25,
1902); Dunlap, The New Power House at NiagaraHouse, Sci. Am. Supplement 22,942 (June 13,
1903); Brush, Electric Power at Niagara,Sci. Am. Supplement 22,633-34 (Jan. 24, 1903); Buck,
Recent Developments in Niagara Power, Cassier's Mag. 103-15 (Dec. 1903); Adams, supra note
50, at 381; De Weese, How Niagara is "Harnessed", Rev. of Reviews 60-63 (July 1905); Smith,
Hydro-Electric Power Plants in the CanadianNiagara District, Engineering Mag. 746-48 (Feb.
1905); Electric Power Developments at NiagaraFalls,II, Sci. Am. 320 (Oct. 12,1905).
55. Dreisziger, The Great Lakes in United States-CanadianRelations: The FirstStock-Taking, 28
Inland Seas, Q. J. Great Lakes Hist. Soc'y 259-719 (1972); Dreisziger, supra note 27, at 442;
Gluek, Jr., The Lake CarriersAssociation and the Originsof the InternationalWaterways Commission, 37 Inland Seas, Q. J. Great Lakes Hist. Soc'y 27-31 (1981).
56. 32 Stat 372; 37 Stat 826 (1902).
57. 32 Stat 372 § 4; 37 Stat 826 (1902).
58. Dreisziger, supra note 55, at 268. See also Dow, supra note 47, at 120-22.
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Widening Public Awareness
By this time, not only national governments, but the American
public had grown keenly aware of Niagara's transformation. The popular
press aroused the public with articles that expressed concern over the
Falls' future rather than simply wonder at Niagara's magnificence. No
single article lamenting the imminent destruction of Niagara Falls
expressed greater outrage nor aroused the American public more than one
appearing in the September 1905 issue of the widely read Ladies' Home
Journal. "Shall We Make a Coal-Pile of Niagara?," exclaimed the headline
of this one-page article in the journal's monthly "Beautiful America" column. The article warned that "if the present plans are carried out, we will
use this magnificent work of Nature as a coalpile.... When 40,000 [cubic]
feet per second... is taken, there will be little left but a thin trickle on the
American side. Boast we well of civilization and advance, and progress
and power," yet its author J. Horace McFarland admonished, "we are not
able to keep sordid and impious hands off this wonder of God." 59 McFarland's article was a call for public action. "There is hope," he declared. "It
is in the great American public of the United States and of Canada.... If
the people act, the Falls can be saved; if the people-you-procrastinate,
the Falls are doomed." 60
Horace McFarland's passionate rhetoric and coalpile image of
Niagara Falls (an image not entirely unattractive to coal-poor Ontario),
undammed a great outpouring of public sentiment in the United States
calling for the protection of Niagara Falls from private corporate development. The picture of Niagara as a coal pile mirrored middle-class American anxieties that "greedy" corporate giants would make them destitute
and powerless. During 1905 and 1906, in particular, the American public
became outraged by exposures in the popular press of big business corrupting city and state governments. 61 For months after McFarland's article, thousands of letters and petitions of protest from a cross-section of
American society (representing women's clubs, religious organizations,
small businesses and merchants associations, municipal leagues, nursery
owners, and landscape designers) flooded Roosevelt's White House
59. McFarland, Beautiful America: Shall We Make Coal-Pile of Niagara?,Ladies Home
(Sept. 1905).

J. 19

60. Id.
61. In New York State, a public explosion over New York City lighting utility rates set by
the Consolidated Gas Company and the alleged misuse of policyholders' funds by the giant
Equitable Life Assurance Society, both in 1905, received national publicity. See R. McCormick, The Discovery That Business Corrupts Politics, in The Party Period and Public Policy:
American Politics from the Age of Jackson to the Progressive 311-56 (R.L. McCormick ed.
1986); R. McCormick, From Realignment to Reform: Political Change in New York State,
1893-1910 at 193-218 (1979). See also L. Filler, The Muckrakers (1976); S. McClure, My Autobiography 237-60 (1914); L. Steffens, The Shame of the Cities (rev. ed. 1957); R. Hofstadter,
Age of Reform: From Bryan to F.D.R. 186-88 (1955).
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office. 62 At the same time, Canadian Governor General Earl Grey received
nearly 470 petitions from aroused Americans. 63 Roosevelt directed Secretary of State Elihu Root to investigate diplomatic channels to secure international protection for the Falls. In December 1905, Roosevelt, in a
message to Congress, appealed to the
nation's lawmaking body to legis64
late the protection of Niagara Falls.
Encouraged by Roosevelt's expressed interest in Niagara preservation, Horace McFarland moved forward as the self-proclaimed leader of
America's "save Niagara" crusade. President of a successful horticultural
printing business in Pennsylvania's state capital, Harrisburg, McFarland
was the leader in the nation's village improvement and later city beautification movements. 65 As president of the vigorous, newly formed American Civic Association (ACA), a citizen organization promoting health and
beauty in America's troubled cities, he secured the support of two other
politically influential groups, the Merchants' Association of New York,
and the New York-based American Scenic and Historic Preservation Society. These three citizen organizations sent resolutions to the President
demanding that the scenic beauty of the Falls be preserved. In the winter
of 1905-06, their leaders met with Roosevelt. A central theme in these discussions was the delineation of legal authority, between the federal and
62. The public support for McFarland's "save Niagara" campaign, as evidenced by messages sent between December 1905 and May 1906 first to the President and later to members
of Congress, represented a remarkable geographic and socioeconomic range. Although the
greatest quantity of mail came from Pennsylvania, letters and petitions came from groups in
cities as diverse and geographically widespread as Augusta, Maine; Flushing and Staten
Island, New York; St. Louis; Bloomington, Illinois; Indianapolis, Indiana; Greenville, Michigan; Davenport, Iowa; Weatherford, Texas; New Orleans; Portland, Oregon; San Francisco;
and San Bernadino and Santa Barbara, California. Women's dubs, including the Daughters
of the American Revolution and the Colonial Dames of America, as well as suffrage, literary
and library, art, horticultural, civic beautification organizations, and "T Square" and "New
Century" clubs, were probably the most prolific. Others that sent petitions included municipal improvement and outdoor art associations; educators; church-affiliated groups; forestry
and public park groups; local chapters of the American Institute of Architects; boards of trade
and chambers of commerce; and coal-centered civic organizations. From nearby Buffalo, 25
postal workers signed a petition favoring Niagara preservation. Amidst this widespread outpouring of public sentiment, few dissented. In April and May 1906, the Niagara Falls Board
of Trade, the Buffalo Chamber of Commerce, and the Chicago City Council strongly opposed
any national legislation that limited diversions of water from the upper Great Lakes and Niagara River. See numerous petitions, resolutions, and letters (Dec. 1905 to May 1906) (HR 59AH7.4 - H7.6, H24.3, Record Group 233, National Archives & Records Administration, Washington, D.C.). See also The Voice of the People: Flood of Letters Received by Secretary of War Taft,
Chautauguan 289-91 (Aug. 1907); E. Bok, The Americanization of Edward Bok 353 (1920).
63. Dreisziger, supra note 27, at 437-58.
64. Lanier, InternationalAid for Niagara,Rev. of Reviews 432-39 (Apr. 1906); C. Dow, How
to ProtectNiagaraFalls,Outlook 179-89 (Jan. 1906) (page 188 is especially significant); Bok, gupra note 62, at 353-54.
65. Wilson, J. Horace McFarlandand the City Beautiful Movement, 7 J. Urban Hist. 315-34
(1981); W. Wilson, The City Beautiful Movement 87, 126-46 (1989); Huth, supra note 38, at
184.
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Figure 3: In the early 1900s, the Niagara Falls Hydraulic Power and Manufacturing Company completed its second powerhouse at the base of the gorge
(lower right of photo) just below the American Falls. Its powerhouse turbines
were turned by water fed through an enormous enclosed vertical flume from
the Pettibone Cataract Paper Company (center), one of several factories
located in the so-called "milling district," which lined the upper edge of the
gorge. Photographer unknown. National Archives of the United States, Great
Lakes Region, Recort Group 77, Entry 600, Photo No. 135.

New York State governments, to regulate the flow of water over Niagara
66
Falls-a nonnavigable portion of an international boundary river.

Meanwhile, McFarland, with Roosevelt's encouragement, turned
to lobbying Congress. Throughout early 1906, he persistently wrote articles and supplied information to the newspapers and magazines. He lec-

tured widely throughout the eastern United States on the destruction of
Niagara Falls by private interests and appealed for federal legislative pro-

tection. 67 McFarland succeeded in his efforts. "Never in my editorial experience," wrote Ladies' Home Journal editor Edward Bok, "was a public

response so instantaneous and so widespread.... Not only were these let66. Unpublished papers compiled by J. Horace McFarland: Merchants' Association of
New York, Bulletin No. 16, Summary of Recent Work (Mar. 1, 1906); F. De Berard, Report in
Re: Niagara Falls (Jan. 12, 1906); E. Hall, Niagara Committee (Feb. 1, 1906); The American
Scenic and Historic Preservation Society (no date) (located in Box 24, Niagara Falls, American
Civic Association, J. Horace McFarland Papers, Pennsylvania State Archives, Harrisburg,
Penn, [hereinafter McFarland Papers]).
67. McFarland Papers, supra note 66: McFarland, America Beautiful, Ladies' Home J. 27
(Jan. 1906); Letter from W. Howland to J.McFarland (Jan. 23, 1906) (Box 25).
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ters expressive of individual feelings, but the most powerful social organizations in the country wrote in an official way."68 (See Figure 4.)
Under pressure from both the president and the public, Congress
responded. In March 1906, it appropriated money for the newly-formed
U.S.-Canadian International Waterways Commission to investigate conditions at Niagara and to recommend necessary congressional action to prevent the further depletion of water flowing dver the Falls.6 9 In April that
year, Ohio Representative Theodore Burton, powerful chairman of the
House Rivers and Harbors Committee, introduced a bill for the control
and regulation of Niagara Falls. In its initial form, the Burton bill limited
the diversion of waters, other than those used for navigation on the Erie
Canal, from the Niagara River and from the four Great Lakes above the
Falls. This bill also barred any increase in the importation of electricity
from Canada generated at Niagara. Finally, it stressed the need for international diplomatic action to preserve the cataract in its "natural condition."

70

Despite its broad public support, the Burton bill encountered
harsh and politically powerful criticism. Hydroelectric companies insisted
that their New York State charters granted them the right to divert the
total amount of water specified in their charters. Company lawyers
argued that the federal government had no authority to take away rights
previously granted by New York State. Furthermore, the two Americanowned companies in Ontario had invested enormous capital on the Canadian side of the Falls, intending to transmit much of their electricity to the
large and lucrative American market. Leaders of the Chicago Sanitary
District, administering the new Drainage Canal that took water from Lake
Michigan to dilute the city's sewage, also objected to the Burton
bill's pro71
posed limits on diverting water from above Niagara Falls.
During heated public hearings on the bill, political pressure from
Chicago, New York, and Buffalo hydroelectric companies substantially
changed the Burton bill. Despite McFarland's barrage of letters urging
Burton to stand by the original bill, Burton, sympathetic to navigation and
commercial interests in Cleveland and other Great Lakes cities, gradually
conceded the insistent demands of hydroelectric companies and the Chicago Sanitary District. His final bill still required power companies to
obtain permits from the secretary of war, but the amended legislation
68. H.R. 18024,59th Cong., 1st Sess. 158-64 (1906); McFarland Papers, supra note 66: Letter
from E. Bok to J.McFarland (Apr. 24 & 30, 1906) (Box 24, McFarland). Numerous petitions,
resolutions, letters, supra note 62 (for composition of groups and individuals who wrote to
the President and to Congress).
69. Lanier, supranote 64, at 437; McFarland Papers, supranote 66: Letter from T. Burton to
C. Rogers Woodruff (Feb. 5, 1906) (Box 25); H.R.J. Res. 83, 59th Cong., 1st Sess. (passed the
House, Feb. 1,1906).
70. H.R. 18024,59th Cong., 1st Sess. (1906).
71. Hearingson H.R. 18024 Before the Committeeon Rivers and Harbors,59th Cong., 1st Sess. 115,63,73,89 (1906).
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Figure 4: Enormous public sentiment in the United States to preserve the scenic beauty of Niagara Falls is portrayed in this illustration of married couples
parading to the Capitol to express their views to congressmen. Illustration by
L. M. Glackens. Reproduced from Puck magazine, May 9,1906.
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allowed greater diversions of water by power company plants under construction as well as from those already in operation. The amended bill also
permitted diversions from the Great Lakes and the upper Niagara River
for sanitary purposes (including those for the Chicago Drainage Canal).
Furthermore, it raised the limit of electricity that could be imported from
Canada. The Burton bill in its final form requested the President to negotiate a treaty with Great Britain and Canada that would regulate the
waters of the Niagara River and permanently preserve the "scenic grandeur" of the Falls and rapids. 72 Anticipating that such a treaty for the preservation of Niagara would be negotiated soon, the Burton bill was to last
only three years. In its amended form, Congress passed the Burton bill
and the President signed it into law on June 29, 1906.73 After three extensions of three-, two-, and one-year durations, the Burton Act finally lapsed
in 1913.
Public Power Rises in Ontario
Coinciding with the American public crusade to preserve Niagara's aesthetic beauty, a popular movement of a much different kind
unfolded across the border in Ontario. While the natural beauty of the
Falls awed Canadians no less than Americans and long before had led the
dominion leader to propose the establishment of an international park at
the Falls in the 1870s, the province of Ontario, without its own resources of
coal, was more impressed with Niagara's potential as a source of hydroelectric power. Few Ontario residents could forget the prolonged Pennsylvania coal strike during the winter of 1902-03, when the cost of coal
imported from as far away as Wales tripled, paralyzing industry and
bringing great hardship to the residents of the province. With the recent
advances in hydroelectric technology, especially long distance transmission, Niagara was seen as a vital source of "white coal" that could build
industry
74 in the province and raise the standard of living for Ontario residents.

72. Control and Regulation of Waters of Niagara River, Preservation of Niagara Falls, Etc.,
H.R. Rep. No. 4654,59th Cong., Ist
Sess. (1906) (to accompany H.R. 18024).
73. An Act for the Control and Regulation of the Waters of Niagara River, for the Preser-

vation of Niagara Falls, and for Other Purposes, Pub. L. No. 367,34 Stat. 626 (1906). See Denis
& White, supra note 12, at 64; White, NiagaraGrab and the Precedent of Federal Regulationof Niagara Falls, 22 Niagara Frontier 83-85 (1975); 59 Cong. Rec. 7833, 7910, 7912, 7998, 8268, 8240,
9097-99, 9158, 9274, 9352, 9416, 9807 (statements by T. Burton, H. Lodge, A. Hopkins, J.
Bailey, P. Knox, and J. Spooner); Speech by Francis Vinton Greene, Niagara Power and Its
Relations to the Future of Ontario (Jan. 10, 1907) (located in Francis Vinton Greene Papers,
Manuscripts and Archives Division, N. Y. Public Library, N.Y. [hereinafter Greene Papers]).
74. Unpublished article by White, The Exportation of Electricity, U. Mag. 462-63 (Oct.
1910); Pamphlet by M. McNaught, Ontario's True National Policy in Regard to Black and
White Coal 1-5 (Aug. 15, 1910); Typescript report by M. Patton, The Hydro-Electric Power
Project of Ontario (Jan. 8,1909) (located in OR 101, Ontario Hydro Archives of Queen's University, Toronto, Ontario).
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A scarcity of energy-producing coal in Ontario and industrial
development that lagged behind the United States were not the only reasons for the very different Canadian response to events at the Niagara border. The origins of the public protest in Ontario differed in other ways
from the American experience. While both publics shared a strong antimonopoly sentiment, their roots tapped different sources. Canadian Confederation in 1867 had given provincial governments the responsibility to
both "promote and control the growth of industry in order to stimulate
rapid utilization [of resources and to] prevent monopoly and speculation." 75 Unlike American state governments' promotion of private economic activity throughout the nineteenth century and the federal
government's laissez-faire response to powerful monopolies in the late
nineteenth century, provincial governments in Canada sought to develop
natural resources in the interest of the state. The welfare of the community,
rather than of individual property owners, provided
the driving force
76
behind state control and promotion of resource use.
New York State and Ontario also differed in their interpretation of
the English common law regarding riparian rights. Ontario determined
that possession of property along a water course entitled the landowner to
use the water but not own it.77 In contrast, as early as 1792, New York State
had given to individuals private title to the bed of certain rivers, and the
exclusive right to divert or use the water passing over that land. Furthermore, New York State taxes levied on the use of water power implied that
riparian owners held a perpetual legal right of property in water power.78 Thus, while New York's interpretation of riparian rights had historically favored private property owners, the riparian rights doctrine as
applied by Ontario gave ultimate control over provincial rivers to government.
Growing tension between the provincial and dominion governments and between the provincial government and hydroelectric entrepreneurs, who all sought to stimulate development at the Falls,
aggravated public anxiety in Ontario over hydroelectric development at
Niagara. In 1887, the Canadian Parliament had granted charter rights to a
pioneer American-owned company to develop Niagara's power potential.
Although the company had not yet acted on its contract by the early 1890s,
it intended to do so in the future. 79 Then in 1892, the Ontario provincial
government, in order to raise revenue to maintain its free public park at
the Falls, granted exclusive rights to a second, American-owned power
company. This action overrode dominion authority at the Falls and outraged both the dominion-chartered power company and the national gov75.
76.
77.
78.
79.

Nelles, supra note 12, at 39.
Id. at 38-47.
Id. ai 7.
G. Decker, The Riparian Right and Power Conservation in New York (1912).
Adams, supra note 15, at 228-30.
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ernment. A local Niagara Falls' hydroelectric generating company with
power-generating ambitions of its own also was angry.80 Finally, the
Ontario general public became increasingly disturbed by both federal and
private attempts to achieve monopolistic control over a natural resource
81
that had been granted to the provincial government by Confederation.
Beginning in the early 1890s, a Toronto newspaper publisher and
a member of the Ontario Legislature expressed strong antimonopoly sentiment over the private hydroelectric development in Queen Victoria
Park. By the mid-1890s, the Toronto City Council was actively agitating
for cheap light and power. The Toronto Board of Trade soon joined in the
clamor. In 1900, both the city council and the board of trade appointed a
special committee to investigate the possibility of purchasing and transmitting, perhaps even generating, its own power at Niagara Falls. Encouraged by these reports, the city of Toronto then petitioned the Ontario
Legislature for the authority to establish its own municipally owned public utility. Swayed by small businessmen and manufacturers from hinterland towns who feared that Toronto might capture all of Niagara's
hydroelectricity, the Ontario government soundly rejected Toronto's
82
request.
When the Ontario Legislature turned down Toronto's municipal
power proposal a second time, public power advocates, comprising both
manufacturers and small businessmen, were gaining strength throughout
the province. During 1901 and 1902, the Canadian Manufacturers' Association and boards of trade from towns throughout southern and western
Ontario held meetings and passed resolutions expressing their commitment to public power. The cities of Waterloo and Berlin (now Kitchener),
Ontario, became the scene of more meetings attended by local manufacturers, boards of trade, and municipal leaders in 1902 and 1903.83 The
extended Pennsylvania coal miners strike during that time and growing
.public hostility toward a Toronto-based corporate elite that had begun to
construct a power house on the Canadian side of the Falls hardened businessmen's resolve to secure low cost electrical power from Niagara. In
February 1903, a hundred municipal representatives gathered at the socalled "Berlin Convention" to discuss various plans for public ownership
of Niagara power. At this meeting, a great suspicion of Toronto's power
motives surfaced. Equally significant, the momentum on behalf of public
power moved from manufacturers to mayors who represented most of the
80. Seibel, supra note 20, at 30-37; Ne~les, supra note 12, at 32-36.
81. J. Mayor, Niagara in Politics: A Critical Account of the Ontario Hydro-Electric Commission 22-26 (1925); Welch, supranote 49, at 148-62.
82. Ne~les, supra note 12, at 223-26; Mayor, supra note 81, at 22-26; Way, supranote 19, at
51-53; M. Denison, The People's Power: The History of Ontario's Hydro 24-26 (1960); Denis
& White, supranote 12, at 35-37; K. Dewar, PrivateElectrical Utilities and Municipal Ownership
in Ontario, 1891-1900, in A History of Ontario: Selected Readings 95-108 (M. Piva ed. 1988).
83. Patton, supra note 74, at 4.
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to
province's population. 84 These politicians now turned, with great zeal, 85
the Ontario government for support of their "people's power" crusade.
In early 1905, Ontario's political complexion suddenly changed,
making the provincial government more receptive than ever before to
businessmen's appeals for public power. That year the Conservative party
overturned the Liberal party majority in the province's unicameral assembly for the first time in thirty-four years. During the previous half decade,
Conservatives hadgained a reputation for their sympathy for the public
power movement.86 Only two months after taking office in 1905, the new
Conservative premier, James Pliny Whitney, affirmed his government's
commitment. "The waterpowers of Niagara..." said Whitney, "should be
as free as air not only the monopolist and the friend of Government ....
but every citizen under proper conditions should be87free to utilize the
powers that the Almighty had given to the Province."
The Whitney government moved forward quickly with plans to
bring public power to the people of the province. In July 1905, the Ontario
government created the Hydro-Electric Commission of Inquiry to make a
thorough inventory of provincial waterpowers. Premier Whitney
appointed businessman and London, Ontario mayor Adam Beck as chair
of the commission and his unofficial minister of power. Since the "Berlin
Convention," Beck had been an outspoken advocate of the people's power
movement. In the spring of 1906, coinciding with America's popular crusade to preserve the aesthetic qualities of the Falls, Adam Beck initiated a
publicity campaign for provincial government control over hydroelectric
power.88 "It
is the duty of the Government to see that development is not
hindered by permitting a handful of people to enrich themselves out of
these treasures at the expense of the general public," declared Beck.89 Beck
carried his message to cities and towns around southwestern Ontario,
deriding private monopolistic power companies and promoting cheap
municipally owned power. When the "Beck Commission" released its
report in April 1906, recommending a publicly owned distributing netrallied at the Ontario Parliament buildings to
work, over 1,500 people
90
express their support.
In April 1906, representatives from over forty cities and towns, as
well as from organizations such as the Toronto Board of Trade and the
Canadian Manufacturers' Association, pressed Ontario government officials for legislation to safeguard the people's interests in the hydroelectric84. Nelles, supranote 12, at 237-55; Denis &White, supra note 12, at 35-42.
85.
86.
87.
88.
89.
90.

Denison, supranote 82, at 27-45
Seibel, supra note 20,at 158.
Nelles, supra note 12, at 257.
Id. at 256-60; Denis & White, supra note 12, at 42; Seibel, supra note 20, at 158.
Nelles, supranote 12, at 258.
Nelles, supra note 12, at 258-64; Denis & White, supra note 12, at 42-44.
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ity industry. One month later, the Ontario Legislature passed what some
called the "Beck Law," "an act to provide for the transmission of electrical
power to municipalities." 9 1 Finally, in June 1906, as America's Burton bill
was being intensely debated and amended in Congress, a new HydroElectric Power Commission of Ontario was
appointed to carry out the act.
92
Adam Beck again became its chairman.
It was, no doubt, with great pleasure that Adam Beck took part in
the first "switching on" ceremonies of the Hydro-Electric Power Commission to celebrate the public transmission of power from Niagara Falls. In
October 1910, the streets of Berlin, Ontario, were arched with strings of
93
lights lit by Niagara power. "Niagara Falls-Berlin Rises," read one.
Another, "Power for the People," told of the storm that raged on both the
Canadian and American sides94of Niagara over public and private uses of
the Falls' resources of power.
CONCLUSION
In both Canada and the United States, popular movements initiated the struggle to determine the future of Niagara Falls. Aroused citizens in both countries held deep-seated suspicions of corporate motives
and strongly criticized private monopolization of Niagara power. Yet, two
distinct federal systems and political ideologies gave rise to and shaped
the course of these movements. Two contrasting perceptions of Niagara's
primary public benefit led to dramatically different public policies. In
Ontario, there was widespread agreement that government must occasionally intervene to protect public needs against capitalist ambitions.
There the government, historically centralized and with the constitutional
*authority to manage natural resources, responded positively to widespread popular demands for cheap energy for industrial and domestic
use. The result was the "Beck Law" and government support of public
power.
In America, nineteenth-century political ideologies adhered to a
strong belief in private enterprise and in a relatively passive national state.
Only in the early twentieth-century Progressive Era did a significant push
come from the federal government to manage the environment for economic, social, and aesthetic purposes. In the case of Niagara, the national
government, responding to insurgent popular sentiment founded on a
century-long history of cultural and patriotic appreciations of the Falls,
acted to pass the Burton bill. The United States government thus became
increasingly involved in aesthetic preservation..
91. Seibel, supranote 20 at 158.
92. Denis & White, supra note 12, at 44-45; Greene, supra note 73 (Greene Papers).
93. Nelles, supranote 12, at 301.
94. Id. after 370 (photo).

NATURAL RESOURCES JOURNAL

[Vol. 32

Provincial and national government intervention in the crisis over
the value of this resource and the rights to its use, taking form in the Beck
law, had larger implications that extended far beyond the Niagara Frontier. By 1930, the world's largest publicly owned hydroelectric system, the
Hydro-Electric Power Commission (HEPC) of Ontario, served as a model
for similar entities replicated by British Columbia and Quebec provinces. 95 Ontario's example inspired New York State
as early as 1907 to con96
sider creating its own public power authority.
Throughout the 1910s and 1920s, as Ontario's HEPC grew enormously, Americans who had shaped and been influenced by the progressive conservation tradition-among them George Norris, Gifford Pinchot,
Judson King, William Borah, and Franklin D. Roosevelt-studied the
accomplishments of the HEPC of Ontario. 97 Following World War I, when
bitter battles were waged over the public power question, electrical trade
journal articles and government reports repeatedly used HEPC as the
model to be either emulated or avoided. 98 Despite the initial postwar failure of state and regional public power schemes, such as Pennsylvania's
"Giant Power" electrical grid and the "Superior Power" system planned
95. Public ownership of hydroelectricity in Canada began in 1906 in both Manitoba and
Ontario. The growth of each, however, differed. In 1930, Ontario Hydro generated 75 percent
of Ontario's electrical energy. In contrast, Winnipeg Hydro distributed only 38 percent of the
provinces hydropower in that same year. See Nelles, Public Ownership of Electrical Utilitiesin
Manitobaand Ontario, 1906-30,57 Canadian Hist. Rev. 461--84 (1976).
96. See R. Bolton, An Expensive Experiment: The Hydro-Electric Power Commission of
Ontario 34-100 (1913); Lakeman, State Control of Water-Power,Am. Rev. of Reviews 57-62
(Jan. 1909); R. Rudolph & S. Ridley, Power Struggle: The Hundred-Year War over Electricity
65 (1986). Report by Committee on Forests, New York Board of Trade and Transportation
(1907) (located in New York Board of Trade and Transportation Papers, New York Historical
Society, NY). W. Murray, Government Owned and Controlled Compared with Privately
Owned and Regulated Electric Utilities in Canada & the United States (1922); C. Thompson,
Public Ownership: A Survey of Public Enterprises, Municipal, State, and Federal, in the
United States and Elsewhere 366 (1925); S. Wyer, Niagara Falls: Its Power Possibilities and
Preservation (1925); A. Beck, Misstatements and Misrepresentations Derogatory to the
Hydro-Electric Power Commission of Ontario (1925) (report published by the Smithsonian
Institution); Disabilities of State Owned Power, 93 Engineering News Rec. 366-67 (1924).
97. According to public power polemicist Judson King, "[o]nly one public superpower
system on the continent could be cited as an example of what Muscle Shoals [the predecessor
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for the region between Boston and Washington, state and federal governments moved slowly toward a public power alternative to private monopolistic control of hydropower. 9 9 Amidst intense political struggles
between public power advocates and the hydroelectric industry, congressional legislation created the Federal Power Commission in 1920 and initiated the Hoover Dam Project in the 1920s. 10 0 After a decade of political
agitation over public power in New York, the state government, under
Governor Franklin Roosevelt, in 1931 passed a law creatinq the publicly
owned Power Authority of the State of New York (PASNY). 01 Two years
later, the federal government under President Roosevelt approved
the
102
massive multiple-purpose Tennessee Valley Authority project.
The Niagara debate had larger significance as well for the future
participation of the federal government in nature preservation. Although
the Burton Act only lasted seven years, it effectively galvanized and politicized public sentiment for protecting America's unique natural spectacles
and laid the groundwork for more active federal participation in protecting natural and cultural resources. Horace McFarland, in the popular
press and in public meetings with government officials, 10 3 continued to
campaign actively for scenic beauty. After failed attempts to preserve California's Hetch Hetchy Valley (1909-1913) and to convince Congress to
create a national park bureau (1911), McFarland, the American Civic Association, and some of the nation's leading landscape architects finally saw
their efforts succeed. In 1916, Congress established the National Park Service. 104 Its guiding mission has been to "conserve the scenery and the nat99. Hughes, Technology and Public Policy: The Failureof Giant Power,64 Proc. IEEE 1361-71
(Sept. 1976); Adams, supranote 16, at 451-52; W. Murray et al., A Superpower System for the
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L. Rev. 187-91 (1983); F. Smith, The Politics of Conservation 168-71 (1966); A. Schlesinger, Jr.,
The Crisis of the Old Order, 1919-1933 at 117-24 (1957).
101. D. Nass, Public Policy and Public Works: Niagara Falls Redevelopment as a Case
Study 2-7 (1979); King, supranote 97, at 184. The papers of key individuals involved in the
creation of PASNY and the national public power movement during the Roosevelt administration, including those of Leland Olds, Morris Cook, and John Carmody, are at the Franklin
D.Roosevelt Presidential Library in Hyde Park, New York.
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103. McFarland was among the several speakers at the 1907 Governors' Conference on
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105
ural and historic objects" of designated national park lands.
Public policy decisions at Niagara in the early twentieth century
helped assert the power of provincial governments in Canada to manage
natural resources. At the same time, this policymaking contributed to the
growth of federal power in the United States over natural resource management, including scenic preservation, power generation and distribution, and multiple-purpose river basin development. One resource, but
two different publics, two cultures, and two federal systems led the
United States and Canada to seek unique solutions to the debate over Niagara Falls. In one country the solution led to greater decentralization; in
the other, to more centralization. Writing of the twentieth-century evolution in the Canadian and American federal systems, political scientist
Ronald Watts notes what he describes as centrifugal forces at work in Canada, throwing power outward, and the centripetal forces in United States,
drawing power towards the center. 10 6 There is little question that the
storm over Niagara in the early twentieth century catalyzed just such
forces.
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